Freedom of Information and
Conflict of Interest Acts

PRACTICAL TRAINING FOR THE APPOINTED MEMBER OF VIPA




Please note that this presentation does not constitute an
opinion, formal or informal, of the Attorney General. Rather,
this presentation contains my own personal views.




Virginia Freedom of
Information Act



FOIA Topics

Purpose: to ensure that the affairs of government are
not conducted in an atmosphere of secrecy, because at
all times the public is to be the beneficiary of any action
taken at any level of government.

Public Records - All writings and recordings or other
form of data compilation, however stored, in the
possession of officers created in the transaction of
public business.

Meetings - A meeting occurs when three or more
members of the Board assemble (physically or
electronically) to discuss or transact public business
whether or not minutes are taken, or votes are cast.
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Public Records

» With some exceptions, all public records are to be
open to:

o Citizens of the Commonwealth

- Representatives of newspapers and magazines with
circulation in the Commonwealth

- Representatives of radio and television stations
broadcasting in the Commonwealth

- VIPA must take necessary precautions for the preservation and
safekeeping of public records.

> VIPA must appoint a FOIA officer to respond to requests.

o

A request for records need not reference the FOIA statutes but
must identify the requested records with reasonable specificity.




Meeting Requirements

» FOIA requires that all Board meetings be open to the
public and prohibits discussion of public business among
members outside of meetings.

» Notice of a meeting must be posted at least 3 working
days in advance of the meeting.

» The statute specifies the information that must be
included in a valid notice and where it must be posted.

» Transaction of government business other than by vote is
prohibited.

» Meeting minutes must be posted on the VIPA website
within seven working days of final approval.




CONFLICTS OF INTEREST ACT
(COIA)




Officially titled “State and Local Government Conflict of
Interests Act” Va. Code §§ 2.2-3100 to -3131.

The General Assembly, recognizing that our system of
representative government is dependent in part upon its
citizens maintaining the highest trust in their public officers
and employees, finds and declares that the citizens are
entitled to be assured that the judgment of public officers
and employees will be guided by a law that defines and
prohibits inappropriate conflicts and requires disclosure of
economic interests. To that end and for the purpose of
establishing a single body of law applicable to all state and
local government officers and employees on the subject of
conflict of interests, the General Assembly enacts COIA so
that the standards of conduct for such officers and
employees may be uniform throughout the Commonwealth.
§ 2.2-3100.

AN
VL



In summary, COIA prohibits accepting anything of value in
exchange for influencing you in the use of your office,
accepting any opportunity where there is a reasonable
likelihood that it is being offered to influence you in the
use of your office, and advancing your own or your family’s
economic interests through the use of your office. See §
2.2-3103 (listing prohibited conduct).

You also cannot use confidential information acquired
through your position on the board to advance you or
another party’s economic interests.

Additionally, you are prohibited from participating in a
transaction being considered by the public body in which
you have a personal interest. See § 2.2-3112.
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“In accordance with the requirements set forthin § 2.2-3118.2....
members of the board of directors of [VIPA] ... shall file with the
[Virginia Conflict of Interest and Ethics Advisory] Council, as a
condition to assuming office, a disclosure statement of their personal
interests and such other information as is required on the form
prescribed by the Council pursuant to § 2.2-3117 and thereafter shall
file such a statement annually on or before February 1.

§ 2.2-3114.



https://law.lis.virginia.gov/vacode/2.2-3118.2/
https://law.lis.virginia.gov/vacode/2.2-3117/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3114/

"Personal interest” means a financial benefit or liability accruing to an officer or
employee or to a member of his immediate family. Such interest shall exist by
reason of:

(i)
(if)
(iii)

(iv)

(V)
(Vi)

Ownership in a business if the ownership interest exceeds three percent of
the total equity of the business;

Annual income that exceeds, or may reasonably be anticipated to exceed, $
5,000 from ownership in real or personal property or a business;

Salary, other compensation, fringe benefits, or benefits from the use of
property, or any combination thereof, paid or provided by a business or
governmental agency that exceeds, or may reasonably be anticipated to
exceed, $ 5,000 annually;

Ownership of real or personal property if the interest exceeds $ 5,000 in
value and excluding ownership in a business, income, or salary, other
compensation, fringe benefits or benefits from the use of property;
Personal liability incurred or assumed on behalf of a business if the liability
exceeds three percent of the asset value of the business; or

An option for ownership of a business or real or personal property if the
ownership interest will consist of clause (i) or (iv).



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3101/

Personal interest in a contract” means a personal interest that an officer
or employee has in a contract with a governmental agency, whether due
to his being a party to the contract or due to a personal interest in a
business that is a party to the contract.

“No officer or employee of any governmental agency of state government
.. .shall have a personal interest in a contract with the governmental
agency of which he is an officer or employee, other than his own contract
of employment.”



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3101/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3106/#v2/

“Transaction” means any matter considered by any governmental . . . agency,
whether in a committee, subcommittee, or other entity of that agency or before
the agency itself, on which official action is taken or contemplated.

“Personal interest in a transaction”means a personal interest of an officer or
employee in any matter considered by his agency. Such personal interest exists
when an officer or employee or a member of his immediate family has:
« A personal interest in property or a business or governmental agency, or
« Represents or provides services to any individual or business and such
property, business or represented or served individual or business
« (i) is the subject of the transaction or
 (ii) may realize a reasonably foreseeable direct or indirect benefit or
detriment as a result of the action of the agency considering the
transaction.



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3101/

If you have a personal interest in a transaction, then, unless you fall under an
exception in § 2.2-3112(B), you must disqualify yourself from participating in
that transaction and disclose your personal interest.

In addition, once you disqualify yourself you “shall be prohibited from (i)

attending any portion of a closed meeting . . . when the matter . . . is discussed
and (ii) discussing the matter . . . with other governmental officers or employees
at any time.”

If you have questions on these topics, please reach out to OAG or the Ethics
Council.



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3112/

The only instances where you need to pay attention is when
you or a member of your immediate family solicit, accept, or
receive a gift or gifts where:

(1) The gift(s) are from either
(a) a registered lobbyist,
(b) a person or entity who hires registered lobbyists, or
(c) a person or entity who has or is seeking a contract with
an agency over which you have authority to direct the
activities of that agency; and

(2) Any single gift is exceeds $100.00 or more or any
combination of gifts in the aggregate exceeds $100.

See (prohibiting certain gifts).



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3103.1/

Even if a gift is valued at more than $100.00 and is from one of a
lobbyist, etc., you and members of your immediate family may accept
gifts without restriction from personal friends.

You or a member of your immediate family may accept or receive gifts
of travel, including travel-related transportation, lodging, hospitality,
food or beverages, or other thing of value, with a value in excess of
$100 that is paid for or provided by either (i) a registered lobbyist, (ii)
a person or entity who employs a registered lobbyist, or (iii) a person
or entity who is or who is seeking a contract with the public body of
which you are a member or with a public body over which you have the
authority to direct.

So long as you have submitted a request for approval of such travel to
the Virginia Conflict of Interest and Ethics Advisory Council and have
received the approval of the Council.



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3103.1/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3103.1/

You or a member of your immediate family may accept or receive a gift
valued in excess of $100 of food and beverages, entertainment, or the
cost of admission when it is accepted or received while in attendance at a
“‘widely attended event” and is associated with the event. However, these
are required to be reported on a disclosure form.

If you or a member of your immediate family are in the position of
receiving a gift from a foreign dignitary, please call me to discuss it.



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3103.1/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3103.1/

Any person who knowingly violates COIA shall be guilty of up
to a Class 1 misdemeanor, § 2.2-3120, shall be guilty of
malfeasance in office, § 2.2-3122, and shall be subject to a
civil penalty in an amount equal to the amount of money or
thing of value received as a result of such violation, and the
money or thing of value is forfeited.

A knowing violation is one in which the person engages in
conduct, performs an act, or refuses to perform an act when
he knows that the conduct is prohibited or required by COIA.

Any contract made in violation of COIA may be declared void
and may be rescinded by the governing body of the
contracting or selling governmental agency within five years
of the date of such contract.



https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3124/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3120/
https://law.lis.virginia.gov/vacode/title2.2/chapter31/section2.2-3123/

A state officer or employee shall not be prosecuted for a
knowing violation of COIA if

(1) the alleged violation resulted from his good faith reliance on
either (a) a written opinion of the Attorney General or (b) a
formal opinion or written informal advice of the Council;

(2) it was made in response to his written request for such
opinion or advice; and

(3) the opinion or advice was made after a full disclosure of the
facts.

(4) If the advice or opinion is withdrawn, it can only be relied
upon for acts or omissions occurring after its issuance and
before its withdrawal.
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